Research Link

Since
March 2002

UGC Approved Journal

An International,
Registered & Refereed
Monthly Journal :
Research Link - 170, Vol - XVII (3), May - 2018, Page No. 48-50

L aw

ISSN - 0973-1628  RNI - MPHIN-2002-7041 

Impact Factor - 2015 - 2.782

Case Comment “Government of the Lao People's
Democratic Republic v Sanum Investments Ltd(1)”
The Singapore High Court also referred to the 2001 WTO Trade Policy Report
on Macau, which stated that: “In 1999, Macau signed a double taxation agreement with
Portugal, Macau also signed a bilateral agreement on investment protection with Portugal
Macau has no other bilateral investment treaties or bilateral tax treaties” Relying on the
above extract, the court opines that the BIT entered into by PRC do not automatically
apply to Macau.

MS. SANYA YADAV

I

n a recent decision of the Singapore High Court on
the jurisdiction of an arbitral tribunal under a bilateral
investment treaty between the People's Republic of China
and the Lao People's Democratic Republic (PRC-Laos BIT),
the Court held that the award on jurisdiction was to be set
aside, finding that the bilateral investment treaty (BIT) in
question did not extend to the investor's home State. This
decision has implications for approximately 130 other BITs
to which the People's Republic of China (PRC) is a party.
While not dispositive, the decision increases the uncertainty
as to whether a Macau Special Administrative Region of
China (Macau) company would qualify for protection under
a BIT agreed by mainland China.(2) It marked the first time
that the Singapore courts have had to review an investment
treaty arbitral award as well as deal with the interpretation of
a BIT to which Singapore is not a party. The Singapore High
Court granted an application under s 10(3) of the
International Arbitration Act (IAA)(3) which provides that
any party may make such an application within 30 days of
receiving the tribunal's ruling. It was not disputed by the
parties that the Singapore courts had jurisdiction to hear the
appeal. The decision turned on the admission and
consideration of two diplomatic letters, which raised issues
on the technicalities of reviewing arbitral awards
The fundamental question in this request concerns the
applicability of the BIT between the PRC and the Lao People's
Democratic Republic (Laos) to the Macau. The second issue
that arises concerns the interpretation of the dispute
resolution article in that treaty.
In 1987, Portugal and PRC signed a joint declaration on
the question of the Macau, which was then under Portuguese

administration, being handed over to the PRC on 20 December
1999 (the 1987 Joint Declaration). Prior to the handover, on
31 January 1993, the PRC and Laos signed a bilateral
investment treaty, on which the PRC-Laos BIT is silent on its
application to Macau. One week before the Portugal handover
administrative power of Macau to the PRC (on 13 December
1999), the PRC informed the United Nations Security-General
(UNSG) of Macau's status in relation to the treaties deposited
with the UNSG. On 20 December 1999, the Macau handover
was performed. The defendant, Sanum Investments Ltd, was
incorporated under the laws of Macau. In 2007, Sanum began
investing in the gaming and hospitality industry of Laos.
Disputes subsequently arose and Sanum commenced arbitral
proceedings in 2012 against the Government of Laos, in
accordance with the dispute resolution article of the PRCLaos BIT alleging breaches of the treaty in relation to its
casino and other investments in the hospitality industry in
Laos.(4) The Government of Laos disputed the jurisdiction
of the arbitral tribunal on the basis that the PRC-Laos BIT
did not apply to Macau. In August 2013, Sanum commenced
arbitration proceedings against Laos pursuant to the PRCLaos BIT. In December 2013, the arbitral tribunal accepted
jurisdiction over the dispute on the basis that the territorial
scope of the PRC-Laos BIT included Macau.(5)
The Singapore High Court considered the following
preliminary and substantive issues :
After the initial decision, the Laos Government decided
to appeal to the High Court of Singapore. The Government
of Laos, relying on S 10 (3) IAA In addition, it sought to
admit fresh evidence the court found that the evidence
submitted by Laos established an intention that the BIT did
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not extend to Macau. The court was influenced in particular
by two pieces of evidence which had not been presented to
the tribunal, but which the court held admissible for the
purposes of determining the application(6):
Whether two diplomatic letters exchanged between the
Laotian Ministry of Foreign Affairs and the PRC Embassy in
Vientiane, Laos (the Two Letters), which were not adduced
before the Tribunal, were admissible as evidence in the
application. The Two Letters expressed both parties view
that the PRC-Laos BIT did not apply to Macau;
The Two Letters that were only obtained after the
arbitration proceedings had begun,7 January 2014 letter
“Laos Letter” that was sent from the Laotian Ministry of
Foreign Affairs to the PRC Embassy in Vientiane, Laos, which
stated Laos' view that the PRC-Laos BIT did not extend to
Macau and sought the views of the PRC Government on the
same; and 9 January 2014 letter PRC Letter that was the PRC
Vientiane Embassy's reply to the Laos Letter, stating its view
that the PRC-Laos BIT did not apply to Macau unless both
China and Laos make separate arrangements in the future .
In deciding the central question of whether the PRCLaos BIT applies to Macau, the court looked to Article 29 of
the Vienna Convention on the Law of Treaties (VCLT), which
states that a treaty is binding on the entire territory of each
contracting state unless it (1) appears from the treaty or (2) is
otherwise established that the contracting states intended
otherwise. The court then acknowledged that prima facie the
PRC-Laos BIT applies to the entire territories of Laos and
the PRC, which undisputedly includes Macau, but held that
the second exception to the VCLT applied. The court noted
that the first exception to Article 29 of the VCLT was not
established since the language of the PRC-Laos BIT is
inconclusive: it does not state whether it applies to Macau,
nor does it expressly exclude Macau. Sanum, relying on the
PRC-Russia BIT(7), which specifically excludes Hong Kong
and Macau from its application, argued that the absence of a
similar exclusionary clause in the PRC-Laos BIT shows that
the treaty was intended to apply to Macau. The court,
however, reasoned that at the time the PRC-Laos BIT was
concluded in 1993, the PRC did not exercise sovereignty
over Macau (which happened in 1999) and thus, both the
PRC and Laos may have considered it unnecessary to exclude
Macau. Therefore, the court held that no definite conclusion
can be drawn from the language of the BIT.(8)
To establish the second exception, the court relied
heavily on two diplomatic letters between the PRC (through
its Embassy in Laos) and Laos stating the view of the PRC
that the PRC-Laos BIT does not apply to Macau “unless both
China and Laos make separate arrangements in the future”.
As a preliminary matter, the court rejected Sanum's argument
that the letters should not be admitted as evidence because
they were obtained only after the tribunal had issued its award.
The court accepted Laos' explanation that the letters were not
available earlier because it took time for diplomatic
communications between Laos and the PRC to conclude. The

court also specifically addressed the analogous situations
between Hong Kong and Macau.(9) The court was of the view
that the prevailing assumption with respect to Hong Kong is
that PRC treaties do not apply to Hong Kong. The court then
reasoned that because the arrangements made with respect to
Hong Kong were likely used as a model for Macau and the
basic laws of Hong Kong and Macau are similar in many
respects, the PRC is likely to consider that its treaties do not
apply automatically to Macau.
The Singapore High Court also referred to the 2001 WTO
Trade Policy Report on Macau, which stated that: “In 1999,
Macau signed a double taxation agreement with Portugal,
Macau also signed a bilateral agreement on investment
protection with Portugal Macau has no other bilateral
investment treaties or bilateral tax treaties” Relying on the
above extract, the court opines that the BIT entered into by
PRC do not automatically apply to Macau.(10)
Therefore, the present case demonstrates that
international law issues are justiciable by the Singapore
Courts if they bear upon the application of Singapore law.(11)
But Singapore High Court does not clarify whether full review
applies when dealing with the facts. It is admitted that
UNCITRAL Model law Art 16(3) affords parties right to
request a national court to review an arbitral decision on
jurisdiction. But it is unclear whether this would allow court
to conduct a full rehearing in law as well as facts without any
deference being paid to the tribunal.
In PT Tugu Pratama Indonesia V Magma Nusantara
Ltd.(12) the Singapore Court held that the parties are allowed
to bring and forward new legal arguments and thus at least
with regards to question of law, it is clear that full review
applies. Unfortunately, the High court in present case did
not make its position clear as to the approach to be adopted
while dealing with the facts.
On one hand Singapore High Court admitting new
evidences and adopted de novo review standard on the other
hand the reasoning through which the Singapore high court
arrived at this conclusion raise serious doubts as to the
firmness of his solution.
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How to Maintain Accountability in Indian Judicial life ?
Transparency is facilitated through the process of accountability. It is best achieved
when one is accountable to law. The existing systems of accountability have failed, and
the growing corruption is eating away the vitals of this branch of democracy. This lack of
accountability had been best put forward by pt. Nehru in a diatribe, “judges of the Supreme
court sit on ivory towers far removed from ordinary men and know nothing about them.”
The demi god's image has to be replaced, after all judges are also humans capable of
making mistakes and commiting vices.

DANISH JAMAL

A

s We know that Independence of Judiciary is a
recognized principle adopted by most of the democratic
Countries including India. Today in India the Principle is the
part of the basic structure of the constitution. But Problem
here actually lies in the Understanding of Independence. It
is respectfully submitted here on this point that the term
'Independence'. Should always be understood as
Independence from executive and ' legislature' and not
independence from Accountability.
'Judicial Accountability' is infact a corollary of the
Independence of the judiciary. In other words if we simply
put, Accountability refers to taking responsibility for your
actions and decisions.
It generally means being responsible to any external
body; some may insist accountability to principles or to
oneself rather than to any authority with the power of
punishment or correction.
Since accountability is a facet of independence the
Constitution has provided in Article 235, for the 'control' of
the High Court over the Subordinate Judiciary clearly
indicating the provision of an effective mechanism to enforce
accountability. Thus entrustment of power over subordinate
judiciary to the High court preserves independence as it is
neither accountable to the executive or the legislature.
The provision of the difficult process of impeachment
has also been directed towards this goal. The absence of
any mechanism for the higher judiciary except for extreme
cases is because the framers of the constitution had thought
that 'settled norms' and 'peer pressure' would act as adequate
checks. However it hasn't happened completely in that
manner. The main problem is that the judiciary is neither

democratically accountable to the people nor to the other
two organs.
The Supreme Court had rightly asserted that “A single
dishonest judge not only dishonours himself and disgraces
his office but jeopardizes the integrity of the entire judicial
system.”
This brings us the section on why do we need
accountability. A campaign issued by the people's
convention on Judicial Accountability and Reforms had
mentioned, “The judicial system of the country far from
being an instrument for protecting the rights of the weak and
the oppressed had become an instrument of harassment of
the common people of the country. The system remains
dysfunctional for the weak and the poor…. ( and had been)
displaying their elitist bias.”
Mona Shukla has listed down three promotions done
by judicial Accountability :
(1) It promotes the rule of law by deterring conduct
that might compromise judicial independence, integrity and
impartiality.
(2) It promotes public confidence in judges and
judiciary.
(3) It promotes institutional responsibility by rendering
the judiciary responsive to the needs of the public it serves
as a separate branch of the government.
Transparency is facilitated through the process of
accountability. It is best achieved when one is accountable
to law. The existing systems of accountability have failed,
and the growing corruption is eating away the vitals of this
branch of democracy. This lack of accountability had been
best put forward by pt. Nehru in a diatribe, “judges of the
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Supreme court sit on ivory towers far removed from ordinary
men and know nothing about them.” The demi god's image
has to be replaced, after all judges are also humans capable
of making mistakes and commiting vices.
The Fustant Article Doer is of the view that if we want
proper implementation of the Concept of Judicial
Accountability in India.
It is necessary to follow some code of Ethics from our
Hon,ble Judges :
Themselves which are as such:(1) judicial decision to be honest : It is absolutely
essential that in order that the judge's life is full of public
confidence in the society. The judicial decision is to be honest
and fair
(2) No man can be a judge in his own case : The basic
code of ethics is the principle that no man can be judge in his
own case.
(3) Administer justice : Judges must not fear to
administer justice.
(4) Equal opportunity : Parties to the dispute be treated
equally and in accordance with the principles of law and
every judge does not belong to any person or section or
division or group. He is the judge of all people.
(5) Maintenance of distance from relatives : Since
judging is not a profession but a way of life, the judge must
keep distance the parties to the dispute and their lawyers
during the conduct of the trial.
(6) Too much of activity and participation in social
function be avoided : To much activity and participation in
social function be avoided by a judge.
(7) Media Publicity be avoided : As far as possible a
Judge should keep off the media. He should refrain from
expression in media on matters either pending before him or
likely to appear for judicial consideration.
References :
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